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Abstract:

This study examines the legal regulation of the arbitrator’s authority to suspend arbitral proceedings
conditionally when a preliminary issue is raised that is related to the subject matter of the dispute yet falls
outside the scope of the arbitrator’s jurisdiction. It proceeds from the premise that the arbitration
agreement constitutes the source and limits of the arbitrator’s mandate; accordingly, the arbitrator may
only decide matters that the parties have agreed to submit to arbitration, otherwise the award would be
rendered ultra vires and thus vulnerable to annulment.

The significance of the study lies, on a practical level, in guiding arbitrators to adhere to the parties’ will and the
boundaries of the arbitration agreement when addressing incidental claims and preliminary issues that may arise
during the proceedings. Theoretically, it seeks to fill a gap in Palestinian legal scholarship and to highlight the
need for the continued development of relevant Palestinian legislative provisions.

The research problem centers on the extent of the arbitrator’s authority when confronted with incidental claims
or preliminary issues connected to the arbitral dispute in a manner that necessitates their prior determination,
despite falling outside the arbitrator’s subject-matter jurisdiction, and the consequent impact on the continuation
or suspension of arbitral proceedings. The study adopts an analytical comparative methodology, examining
Palestinian and Tunisian legal texts, with reference to selected comparative laws, in order to derive appropriate
solutions to the issues raised.
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The study concludes that the Palestinian legislator has not generally regulated the arbitrator’s authority to suspend
proceedings due to a preliminary issue, limiting such regulation to cases involving allegations of forgery in a
material document. In contrast, the Tunisian legislator expressly grants arbitral tribunals the authority to suspend
proceedings when a prejudicial issue beyond their jurisdiction is raised, while also suspending the arbitration time
limit until a final judgment is rendered on that issue. The research further demonstrates that assessing the
seriousness of the preliminary issue and its connection to the dispute falls within the arbitrator’s discretionary
power, subject to the obligation to provide reasoning when rejecting a request for suspension. A comparison with
French law reveals a broader discretion granted to arbitrators to order, lift, or expedite suspension in light of the
circumstances of the case, with certain matters—such as the linkage to criminal proceedings—being closely
connected to public policy in order to prevent conflicting judgments.

Accordingly, the study emphasizes the need to establish a clearer legislative framework within Palestinian law
regarding preliminary issues and their effect on arbitral proceedings, in order to achieve a balance between the
effectiveness of arbitration and the guarantees of procedural justice.

Keywords: Arbitration; Arbitration Agreement; Scope of Arbitral Jurisdiction; Preliminary Issue; Conditional Suspension
of Proceedings; Allegation of Forgery; Arbitrator’s Discretionary Power; Public Policy; Arbitration Time Limit;
Comparative Legislation.
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« Art. 1470.-Sauf stipulation contraire, le tribunal arbitral a le pouvoir de trancher l'incident de vérification d'écriture ou de

faux conformément aux dispositions des articles 287 a 294 et de I'article299. « En cas d'inscription de faux incident, il est
fait application de l'article 313.
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